Shanahan Ridge Four
Rules Enforcement Hearing
Solar Panels at 3555 Silver Plume (Paul Culnan)
George Reynolds Library - Meeting Room
Time allotted by library staff: 6:30-7:45 PM
May 24, 2016

Board Members Presiding:
Tim Pletcher ("Tim")
Andrew Ogden ("Andrew")
Other Board Members Present:
Barbara League ("Barbara")
Ed Sacks ("Ed")
Jim Wyss ("Jim")
Architectural Review Committee ("ARC") Members Present:
Jere Eggleston ("Jere"), Chair
Henry Mueller ("Henry")
Homeowners Present:
Paul Culnan ("Paul")
Merilee Eggleston ("Merilee")
Diane McLeod ("Diane")
Robert McLeod ("Robert")
Katherine Sacks ("Kathy")
The meeting was brought to order by Tim Pletcher at 6:32 PM.
Tim explained that this is a Rules enforcement hearing requested by Paul Culnan, pursuant to
HOA Rules. Tim read the Rules enforcement proceeding procedures, attached hereto as
Addendum 1.
Tim: Subsequent to the meeting, the Board will be making a final decision about how to proceed,
based on a majority vote of the Board, which may differ from a proposed disposition from
tonight's meeting.
Tim then explained the background: Paul Culnan has made modifications to his building by
erecting solar panels on his roof; he's been notified that he's not in compliance with Covenants
Article 5, para. 9, which, in pertinent part, requires that plans and specifications for all exterior
additions must be submitted to, and approved by, the ARC, and that this submission process is
for mutual benefit of all owners and tenants.
Andrew stated that the Board's attorney has approved the procedure to be followed tonight. This
is an enforcement action against Paul Culnan ("Paul"), based on his noncompliance with the
covenant that has been violated, and the Board's decision to enforce. Paul has the opportunity to
present evidence. The Board will accept comment and testimony from Paul and others, will
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consider the information presented, and will make a decision about whether to proceed with
enforcement within a reasonable amount of time. The validity of the renewable energy guidelines
is not under consideration here. This is not an adversarial hearing. No questions may be put to
Paul, except if there is some lack of clarity in what he has said. This is a forum for people to
present their views. Similarly, no questions may be put to the Board. Paul will be given 30
minutes to present what he wants the Board to hear.
Paul: I'm surprised that the Board will not be presenting a case.
This was confirmed and clarified.
Diane asked what kinds of things she can present if she can't talk about the law.
Tim: you can speak about the effect of the solar panels on your property. Tim cited John Gress'
letter as an example of the type of evidence that would be accepted.
Andrew: We want to get facts and opinions.
Presentation by Paul Culnan:
Paul read the guidelines about solar panels from the HOA rules. He stated that the reason this is
in the rules is that the HOA can't dictate the placement and size of the panels. He stated that the
Board has a fiduciary duty to all members of HOA. By going ahead with litigation, the Board
puts everyone else at risk. The Board should consider this.
I will share the law with you. You think the law is unimportant.
Henry: we don't deny the law is important.
Paul stated that under Colorado Revised Statutes 38-30-168, HOA covenants restricting the
installation or use of a renewable energy generation device are void and unenforceable, except
that aesthetic restrictions on the dimensions, placement or external appearance are permissible so
long as they don't significantly diminish efficiency or increase cost.
What else is there to say? If you want to lawyer up, let's go. We live in Colorado, not in the
Empire of Shanahan 4.
Andrew: the Board does not respond at this time and is not going to litigate the case in this
forum. If Paul has nothing more, we will proceed with public comment, starting with Jere
presenting the background and timeline; Paul will have a chance to respond.
Background/Timeline:
Jere outlined the timeline of the events leading to this proceeding. See Addendum 2, revised to
include an email between the ARC and Paul dated May 31, which Paul, in the hearing, asked to
have included in the record.
Paul: regarding the May 31 email (in which Jere stated that the Board would get back to Paul in
about two weeks): "this type of delay was typical; I repeatedly received replies indicating 'we'll
get back to you in a few weeks.' "
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Public Comment:
Diane McCloud (next-door neighbor of Paul): a property owner has right to do everything he
wants, unless majority doesn't want it. This isn't a safety or health issue. It's because it's
unsightly. Where changing what an owner desires becomes an economic burden to the owner,
the burden should be on the rest of the people to object. Paul is the owner, and his desires should
have more weight than other people who think it's ugly.
Bob McCloud: I don't find Paul's panels unsightly. Our property is screened by trees, so the
panels don't bother me. As I read the Colorado statute, my opinion about the sightliness or lack
thereof of the panels doesn't matter. If the panels reflect light into other people's windows, that's
irrelevant. The Board has the duty to enforce policies, but the only people who will win are the
lawyers. I can't imagine a compromise here. Going ahead with a legal proceeding should be
avoided.
Merilee: I agree that we should consider the likely outcome. I'm most concerned about the time,
effort and expense that has been consumed on this. This has cost many people a lot of time. We
have devoted a large portion of our budget to legal fees, which can deprive us all of other ways
to improve the community -- e.g., landscaping.
I have another perspective on functionality versus aesthetic considerations. I've lived here for 30
years, and over that time there have been lots of adjustments when people had things they'd like
to do for their homes but there were countervailing forces, and they changed to accommodate
others. For example, we didn't make our garage as large as we'd have liked it, so that we could
accommodate the views of our neighbors. The reason we bought into this neighborhood was in
part due to the view. We had an appraisal, and a $25,000 line-item was added to our appraisal for
the view -- that adds to the value of our homes. These things are monetized, and they're not only
a matter of aesthetics. This is the first instance I've seen in 30 years where someone has shown
himself to be hostile and dismissive of his neighbors' concerns, and not shown openness to
dialogue. Had Paul had a willingness for a dialogue with his neighbors, we probably wouldn't be
sitting here today. There are three aspects to this situation:
1. Legal aspect - it is what it is.
2. Technological - that discussion hasn't been had, and I'd like to know more about it. Is
this the best technology available? I'm sorry this forum doesn't allow us to discuss this.
3. And most important, the social and community aspect: maybe the law will let you do
something. But how do you justify the negative impact you're having on the community
and neighbors? The community aspect has experienced the biggest failure -- the attempt
to engage Paul about our shared values.
Diane: what's important to you might not be what's important to someone else. Not everyone
cares about community values. The majority of rights belong to the owner. You did what you did
by choice.
Merilee: receiving neighbors' input, and discussion between neighbors, is in fact part of the ARC
process and policy. It's an assumption of good will, and this policy has the force of law.
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Henry: if someone submits an alteration that will block views, they need to get neighbors'
approval.
Bob: there are going to be times when there are edge cases. I'm worried we may be beyond the
law here. If legal counsel suggests that we're on the edge of the law, we may have to
acknowledge that there are some people who don't think the same way. Or there may be times
when the Board makes exceptions. What's the best for all of us, if we're at the edge of the law
and people don't all agree? If we push only enforcement, we may screw up.
Kathy: we've been here less than 2 years. I've never been in an HOA before. Signing the
covenant was a surprise, but it's something we took seriously. In a small community where
houses are so close together, each person has a different view, and that seems like a metaphor.
It's a welcoming community, and also it's very easy to inadvertently offend neighbors -- we went
from being surprised that someone was upset, to learning that we needed to alter our original
submission to the ARC. It requires respect for your neighbors and for the ARC and Board
decisions when you move into a community like this.
Barbara: I want to agree with that. I wanted to pop out my kitchen. I saw what my neighbor
would see if I did so, and I realized I couldn't do it. Merilee and Jere have done so much for this
neighborhood. Will it kill you, Paul, to get a little less efficiency? You have a choice: you can
either put the panels straight up and screw everyone else, or you can consider a lower angle and
reduce the efficiency by 5 or 10% and bring harmony to the neighborhood.
Statements Submitted for the Record:
John Gress: the panels are unattractive. They look cheap and industrial. Reflection into my house
is very unpleasant. See Addendum 3, which includes photo submitted by John.
Carol Linsley: the panels are an eyesore; they look like a factory. This thoughtless addition is
different from the flat panels that are on other people's houses. The vertical panels degrade
everyone's views. I spent money to enhance my windows looking west, and this eyesore took
away the enhancement in one afternoon. The single most important selling point in this area is
the spectacular view. See Addendum 4, submitted as a formal complaint to the Board.
Closing statement from Paul:
The rules are enforced in the same degree as covenants. Solar panels are a special category that
do not require ARC approval. When I applied to the ARC, the rules regarding solar panels had
different language. They only stated: "Please submit your plans, but ARC approval not required."
[The ARC stated that this was not accurate.]
Also, the rules stated that if the ARC fails to approve a submission w/in 30 days, then no ARC
approval needed. Delaying action is specifically prohibited. Paul stated that in this case the ARC
exceeded 30 days. [The ARC stated that this was not accurate -- see Addendum 2 timeline.]
As for our community: communities change. The covenants are for the interest of the developers,
to get the houses sold. But once the developer is out the door, we can change the rules any way
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we want. It's up to us as to what rules we want to live by. The fact that the Egglestons have been
here for 30 years doesn't mean it's not going to change. Change is inevitable.
There's a state law that was put in place to prevent these shenanigans. The Board is attempting to
prohibit me from enjoying my solar panels. That's not allowed. You've been threatening legal
action for over a year. Bring it on. If the covenants were the only thing around, I would be in
violation. But state law, which says that covenants regarding solar panels are unenforceable,
overrides the HOA covenants. You have a fiduciary duty not to impose financial burden on the
whole HOA. This would put the whole community at risk and would violate the Board's
fiduciary duty. The glare is an interesting issue: John Gress's windows glare into my house -does he have to remove his windows? So, that's a non-starter. I just don't get where you guys are
coming from.
Merilee: covenants are not just for the developer. After receiving community input, the Board,
several years ago, completely rewrote our covenants, based on the needs and desires of the
neighborhood. The covenants now in place were approved by the homeowners of record at that
time. Our current covenants, validated by homeowners, represent what the majority of
homeowners want for the neighborhood. You would need a majority of homeowners to want the
change.
Paul: did you hear what I said?
Barbara: I want to collect some facts. Are your panels guaranteed for winds up to 130 mph,
which is the requirement west of Broadway?
Paul: yes.
Barbara: Regarding the efficiency/cost issue--did you look at alternative placements? What was
done to accommodate neighbors and also meet your needs?
Paul: we investigated putting the panels on their side. I have pumps in my basement that pump
up to the roof and then back to a holding tank, so 6 panels would be crazy. With 2 sets of panels,
it flows up to a T. It would be very hard to balance with 3, and 6 would be impossible. We have
small houses -- not much roof space. There will be a 30-40% reduction if you put them on their
side, and an additional $2,000-$5,000 to change.
Henry: Did vendors give you that number?
Paul: Yes, and that was passed on to the ARC.
Henry: We got the results, but not the analysis, so there could be possible bias.
Discussion between Henry and Paul about the technology of their systems -- water (Paul's
system) vs. glycol (Henry's system). Henry indicated it is arguable which system is easier to
maintain. But he also said that he himself sacrificed efficiency for the sake of his neighbors, but
his is still efficient enough.
Paul: whenever my system is turned off, it drains so it can't freeze.
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Barbara: Paul, did you explore placing it elsewhere on your property.
Paul: My roof is the only place where I get sunshine, except the front of the house.
Ed: what was the cost of the system?
Paul: I'm not going to tell you.
Tim: we agreed that that question is not part of this proceeding.
Tim: the Board will take this hearing under advisement and we will decide how to proceed.
The meeting was adjourned at 7:36 PM.
Respectfully submitted,
Edward Sacks
Secretary pro tempore

Addendum 1: Hearing Procedures
•

The subject of the hearing is the covenant enforcement “case” pending against Mr.
Culnan for his installation of thermal solar panels without approval from the HOA/ARC,
and the non-compliance of those panels with the HOA’s renewable energy guidelines.

•

This is not a “trial” or other procedure where the two sides will present their “case.”
Rather, this is an open hearing to allow Mr. Culnan to present whatever testimony,
witnesses or other information regarding the pending covenant enforcement proceeding.
It is also an opportunity for the Board to take public comments from HOA members
regarding the subject of the hearing.

•

The purpose of the meeting is for the Board to hear Mr. Culnan’s “evidence” regarding
his case, and public testimony, so it can assess at a later time (in executive session)
whether there is any basis for altering the covenant enforcement proceeding against Mr.
Culnan.

•

The HOA will not be presenting its “case” regarding Mr. Culnan’s solar panel installation
without HOA/ARC approval. I believe it will be appropriate for a representative of the
Board/ARC to present a brief outline of the events leading up to the hearing. (Perhaps
Jere is the one most familiar with the chain of events and could undertake this task?)

•

The validity of the Renewable Energy Guidelines is not at issue in this proceeding, only
Mr. Culnan’s violation of the covenants and those Guidelines.

•

This hearing is not a forum where the merits or basis for the covenant enforcement
proceeding against Mr. Culnan will be debated. Representatives of the HOA (Board
Members, ARC members) will not be subject to questioning by Mr. Culnan or anybody
else regarding the basis for the decisions made concerning Mr. Culnan’s covenant
enforcement proceeding. Likewise, representatives of the HOA should not respond or
interrogate Mr. Culnan regarding his presentation, except to correct any
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misrepresentations of facts by him and to clarify any statements by him or witnesses
appearing on his behalf.
•

The format will be a brief introduction by the Board representatives (Tim as chair of the
meeting, Andrew as co-chair) as to the format of the meeting and the guidelines outlined
above, and circulate a sign-up for public comments (15 minutes). Then, Mr. Culnan will
have 30 minutes to present his testimony, witnesses or other information he would like
for the Board to consider in this matter. After Mr. Culnan has presented his “case” (or 30
minutes, whichever is sooner), then the Board will take public comments on the matter
for 30 minutes, with each person wishing to speak having no more than 3-5 minutes,
depending on how many people wish to speak, so that everybody has the opportunity to
make their comment. Time limits will be strictly enforced on everybody.

•

Meeting will adjourn and everybody out of the room no later than 8:30.

Addendum 2: Events Leading to this Hearing Regarding the Solar Thermal Panel
Installation at 3555 Silver Plume Court:
•

April 1, 2015: Solar thermal panels were installed on the east facing roof of Mr. Paul
Culnan’s home at 3555 Silver Plume Court. This installation was not submitted for
approval by the ARC as required by the SR4 Covenants (Article V, paragraph 9) and the
SR4 User’s Guidelines (page 19), and was consequently not approved.
o Mr. Culnan was apparently aware of the requirement for ARC approval of
exterior improvements, having previously submitted applications for 3 various
exterior improvements to his home, all of which were approved.

•

Also on April 1, 2015: ARC chair Jere Eggleston emailed Mr. Culnan registering
complaints received about the installation, its lack of submission for ARC review, and
seeking a meeting with him to discuss options for mitigating the visual impact.

•

April 10, 2015: After a delay in finding a time acceptable to all, ARC members Jere
Eggleston and Henry Mueller met with Mr. Culnan, reiterating the requirement that all
exterior improvements be submitted for review by the ARC, and requesting that he
consider options for reducing the visual impact of the solar thermal panels. Mr. Culnan
agreed to consider options.

•

May 17, 2015: Per Board request, ARC chair Jere Eggleston conveyed to Mr. Culnan a
30 day deadline for resolution of the solar thermal installation and potential
reconfiguration.

•

May 27, 2015: After exploring several reconfiguration options with the ARC and his
solar system vendor, Mr. Culnan emailed the Board and ARC indicating that, due to less
than anticipated performance of the system to date, he was unwilling to accept a
reduction in efficiency or $2,000 to $4,000 increase in costs to reconfigure. He did offer
possible cosmetic changes.

•

May 31, 2015: Jere Eggleston responded to Mr. Culnan’s email of the 27th expressing
disappointment with its content and, at the Board’s direction, advised him that the Board
was reviewing the situation with legal counsel and would get back to him in
approximately 2 weeks.
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•

July 27, 2015: The Board issued Policies and Procedures for Covenant and Rule
Enforcement.

•

July 31, 2015: Mr. Culnan had the solar thermal panels removed from his rooftop.

•

August 17, 2015: The SR4 ARC completed a first draft of proposed Alternative Energy
Installations guidelines for internal review.

•

September/October 2015: ARC refined proposed Alternative Energy Installations
guidelines language, along with other Guidelines updates.

•

October 27, 2015: ARC met with Board designated representative Tim Pletcher to
review proposed Alternative Energy Installations language. Edits were made in
preparation for review by the HOA's attorney, Mr. Craig Blockwick, prior to final Board
review and potential adoption.

•

November 2, 2015: Mr. Culnan submitted plans for solar thermal panels to the ARC,
essentially the same configuration as previously installed.

•

November 3, 2015: Jere Eggleston informed Mr. Culnan that the solar panel guidelines
were in the process of being revised, with a draft then under review by the Board and
HOA legal counsel. And while the ARC was not therefore in a position to properly
review his proposal at that time, we were trying to expedite the process so we could
undertake his review without undue delays.

•

November 24, 2015: Mr. Blockwick provided his review and recommended edits to the
proposed Alternative Energy Installations guidelines.

•

November 29, 2015: ARC notified Mr. Culnan via email that his submission was not
approved, and that it was not in compliance with the proposed Alternative Energy
Installations guidelines.

•

November 30, 2015: Mr. Culnan responded via email and requested that due
consideration be given to Colorado Revised Statutes 38-30-168 in the proposed
guidelines. Same day Jere Eggleston responded that they were being given consideration
and the HOA attorney was reviewing the guidelines relative to same.

•

December 3, 2015: Mr. Blockwick responded to ARC and Board requested
clarifications.

•

December 14, 2015: The SR4 Board formally adopted the Alternative Energy
Installations guidelines.

•

December 16, 2015: The adopted Alternative Energy Installations guidelines were sent
to Mr. Culnan and also published as part of the updated Guidelines document on the
HOA website.

•

December 31, 2015: The Board and Jere Eggleston received a letter from Ms. Robyn
Kube, attorney for Mr. Culnan, stating a case that that the solar thermal panel installation
had been inappropriately denied, and that Mr. Culnan could be expected to reinstall the
panels in the near future.

•

January 13, 2016: A group of SR4 homeowners sent Mr. Culnan a letter expressing
their concerns about the possibility of him reinstalling the solar thermal panels.

•

January 21, 2016: Mr. Culnan had the solar thermal panels reinstalled on his roof.

-8-

•

February 17, 2016: In accordance with the SR4 Policies and Procedures for Covenant
and Rule Enforcement, the Board sent an Initial Warning Letter to Mr. Culnan.

•

February 29, 2016: Mr. Culnan sent a response letter to the Board making his case and
requesting reconsideration of their enforcement action.

Addendum 3: Email from John Gress sent to SR4 Board on May 23, 2016 at 9:50 PM
I won't be able to make it to the Culnan hearing tomorrow evening, but I would like it to be
known that Culnan's Solar Thermal panels are a significant visual impact on my home. Not only
are they unattractive from an installation standpoint (the construction looks cheap and industrial),
but as you can see in the attached photo, the panels can give off a blinding glare. This glare
comes into our east windows and is not pleasant to experience.
Regards,
John Gress
3520 Silver Plume Ct.
Photo of glare from solar panels attached

Addendum 4: Email from Carol Linsley originally sent to Board on April 1, 2015 and
resubmitted on May 19, 2016 at 2:40 PM
This is a formal complaint about the solar panels installed west of my house. The solar panels
are an eyesore reminding me of a factory. I am complaining because as a condition of living
here we are required to follow the ARC rules and get prior approval for any exterior change or
installation. I am sure that if this homeowner had filed his plans ARC would have worked with
them to find a better solution.
Generally I approve of solar panels and am considering adding some myself. However, this
thoughtless addition to our community is different from the unobtrusive rooftop solar that so
many homeowners have installed. This solar installation may improve this single owner's electric
bill in the winter but it degrades the remaining homeowners view and does not meet the HOA
community standards.
From a personal point of view, in the last couple of years I spent many thousands of dollars
changing my window configuration to improve my view. This eyesore took it away in an
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afternoon. I made the change to the Windows I order to enhance my view for my own pleasure
but also to increase the value of my house when I eventually sell it. The Silver Plume houses
including my own are small but architecturally interesting houses. The HOA works hard to
maintain the houses and the neighborhood so that each homeowner's investment can be
preserved. However, the single most important selling point is the spectacular view. By
permitting a single homeowner to erect an eyesore all our properties are devalued.
In a related concern since I have lived here we have had 120 mile an hour winds at my house. I
wonder if this installation is rated for that level of wind. It looks more like a covering for a gas
station that would tear off and endanger all the surrounding houses and residents.
Carol Linsley
3725 Silver Plume Lane
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